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As all GPs will be aware, the new contract
brought with it a fundamental change
to the superannuation calculations, and
an "indexation transfer" whereby the
PCOs transferred the responsibility of the
calculations to the GPs themselves (or more
likely than not the practice accountants).  At
the same time, the contract negotiations
resulted in a shortfall in funding overall,
which meant that GPs have to meet
any shortfall in employer superannuation
contributions themselves.  In fact, the issue
here is funding and not pensions per se, so
that the shortfall in overall practice funding
could have been dealt with through any
aspect of the new contract, such as the
global sum, quality, etc rather than employer
superannuation contributions.

The legality of the whole approach might
be questioned as the knock-on effect is
uncertainty and  confusion, which at the time
this newsletter goes to print is not yet
resolved.  What GPs must appreciate is that
the superannuation calculation is not an
exact science.  There is still no detailed rule
book and there are issues regarding what is
definitive NHS income, the allocation of
expenses, and the treatment of income
already superannuated at source (which can
vary from NHS body to NHS body).

In this environment, the PCOs have in
the main compounded the issue by
communicating to practices with varying
abilities, some displaying a little knowledge
and some displaying no knowledge at all.  In
fairness to the PCOs, the guidance issued by
the Department of Health (DOH) is not at all
clear and raises more questions than
it answers.  It appears that the guidance
has been written without consultation
with the Inland Revenue, or indeed any
representative accounting body, and one is
led to question the legality of the new
procedures.  The DOH guidelines seem to

infer that the legal responsibility for
paying over GPs employers’ superannuation
contributions rests with the GPs themselves,
but is this in law correct?  The key points here
are as follows:

� The PCOs are the employers for the
purpose of the NHS Pension Scheme and
this is supported by the NHS Acts.

� In their varying letters to GPs, the PCOs do
not deny that they are the employers for
pension purposes.

� Currently, only 15% of superannuable
income is eligible for tax relief.  Given that
employer contributions are 14% and
employee contributions are 6%, a total
of 20%, there seems to be a question
in respect of tax relief so far as
concerns payments made by GPs, unless
of course we can rely upon an Inland
Revenue concession.

� Where does the legal responsibility
lie for the liability to pay employer
superannuation contributions and what
effect does this have so far as concerns
GPs accounts?

Given that we are now at the end of 2005
and the new system applied from 1 April
2004, one is entitled to conclude that the
new rules were not properly thought
through in the first place as it is becoming
impossible to finalise practice accounts for
the year ended 31 March 2005 and GP Tax
Returns for 2004/05.

We understand that negotiations are
currently taking place between the DOH and
H. M. Revenue and Customs to try to reach
agreement on this as a matter of urgency!
However, income tax returns are due to
be filed by 31 January at the latest and
they may have to be filed on a provisional
basis and corrected at a later date.

One final thought – PCOs will, by 28 February
2006, receive certificates for every GP
regarding their practice superannuable
income for 2004/05 and also receive
certificates regarding their outside
superannuable appointments.  Presumably
the PCO will aggregate the certificates for
onward transmission to the Pensions Agency.
The PCOs will prepare an annual summary
for each GP (like the old style SD86), which
presumably will not be issued until well into
2006 for 2004/05.  It therefore follows that
we will be well into 2006 before the
following will be available:

� The ability to check a GPs annual
contributions for 2004/05.

� The calculation by the Pensions Agency of
the average superannuable income of a GP
– so that we can check whether seniority
payments have been properly made
(100%, 60% or Nil).

� The annual summary of GP pension
contributions (SD86), to check whether the
total contributions are correct.

Over time we trust the new system will settle,
but until then the anomalies continue to
grow and the complexities rise to the surface.
This is the effect of rushing through a
fundamental change without the proper
thought process or consultation.

For further information please contact:
Michael Penn on 01442 220726 or email
michael.penn@hhllp.co.uk
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Since 1996/97 when the Self Assessment Tax
System was introduced bringing with it the
assessment of income on a current year basis,
we have lived with the principle of "overlap"
profits whereby income taxed twice was
effectively carried forward and relieved
on retirement or on leaving a practice.
The effect of this was to ensure that all
lifetime earnings were taxed only once.
Thus, practices with a 31 March 2005
year-end are taxed in the fiscal year 2004/05
whereas practices with a 30 June 2005
year-end are taxed in the fiscal year 2005/06.
Consequently, practices with a June year-end
obtain a tax deferral, which catches up with
GPs on retirement or on leaving the practice
– this can be an advantage or a disadvantage
depending upon the individual circumstances
of each and every GP.

Since 1 April 2004, superannuation for
the fiscal year is calculated by reference to
the accounting date ending in that year,
so that now we have a pension overlap
situation similar to the tax system.

In our last newsletter, we demonstrated
that practices with a 31 March year-end
would have higher dynamised profits than
practices with a 30 April year-end because
the calculations are always in arrears and the
final overlap is not dynamised as such.  This
is the case even though superannuable
earnings over time will be identical.  

Nonetheless, many commentators have used
this scenario as a reason to change an
accounting date to 31 March.

Needless to say, life is not so simple – when
considering a change of accounting all
relevant issues must be considered, and all
partners in a practice must be swayed to go
for the change unanimously.

In an attempt to assist GPs in making such a
decision, we set out in simple fashion below
lists of advantages and disadvantages, which
may or may not be exhaustive.

31 March – Advantages

� The accounts are coterminous with the NHS
financial year.

� Administratively, it is easier to compare the
accounts with the original GMS budget or
the PMS contract amount.

� Creates greater consistency when comparing
performance with other practices.

� Income is taxed on an actual basis so that
no overlap problem exists and therefore no
catch-up tax on retirement or on leaving
the practice.

� No superannuation overlap is created,
so that best advantage is taken of
dynamising calculations.

� Greater scope for accuracy in the accounts
because income (such as QUOF) will not
need to be time apportioned.

� No risk is taken of guessing what the
tax rates might be when the catch up
tax comes into play for year-ends other
than 31 March.

� It is easier to deal with the tax and
superannuation calculations of incoming
and outgoing partners and explain them.

It is up to each individual GP and their
adviser to decide whether any of the above
represents compelling reason for a change.
However, GPs should note that an immediate
change to a 31 March year-end could trigger
the "catch up" tax to occur immediately,
which might well make the change
unattractive.  In any case we need also to
consider the advantages of a year-end other
than 31 March.

Non 31 March – Advantages

� Accounts do not need to be prepared so
quickly as the balancing tax payment will
not need to be paid until well into the
future.  Thus, for a 30 June 2005 year end,
the balancing payment of tax for 2005/06
will not be payable until 31 January 2007.

� Tax can be deferred for up to one year –
a 30 June 2004 year-end is the same as
a 31 March 2005 year-end so far as tax
liabilities and payments are concerned.

� In the same way, superannuation shortfalls
can now be deferred by up to one year,
but of course one has to balance this

advantage against a lower pension fund at
any point in time – the key point with
pensions is that you only get what you pay
for at the end of the day.

� Because of the deferral of tax and
superannuation, practices are given much
earlier warning of future taxation liabilities
and superannuation shortfalls.

� If tax and superannuation is deferred,
the cash flow advantage creates an
opportunity to invest the deferred cash,
using of course the best independent
financial advice.

� If superannuation contributions are to
be allowed for tax on a paid basis only,
then for say a 30 June 2004 year end, the
superannuation calculation itself may
produce a lower figure than say for a
31 March 2005 year end, but the
superannuation deducted at source and
allowable for tax will be the same – i.e.
payments made in the fiscal year ended
5 April 2005.

It must now be clear that there is no
ready-made answer.  GPs come to different
conclusions.  Some of them want simplicity in
every respect and plump for a 31 March
year-end.  Some have no intention of paying
tax sooner then they absolutely have to and
plump for a non 31 March year-end.  

The new superannuation rules extend
the debate whereas some GPs want the
maximum pension and are prepared to pay
for it whereas others would rather have the
money now and settle maybe for a lesser
pension in due course.  This is why there is no
right or wrong answer.

As a footnote it is worth mentioning that the
best time to change to a 31 March year-end
is when taxable income is falling, which
tends to dilute the effect of the catch up tax.

The problem is, as most GPs will be aware,
that the new contract and further monies
invested in the NHS means that incomes have
not fallen in recent years and are unlikely to
fall in the foreseeable future.

At the end of the day, all GPs can do is to
ask their accountants to produce all of the
relevant information and calculations – and
then make their own considered choice.

For further information please contact:
Neil Rumsby on 01442 220754 or email
neil.rumsby@hhllp.co.uk
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Some of the most controversial aspects of the
legislation are:

1 SDLT is assessed on income shares of a
partnership and not capital shares.

2 Partnership interests in land not only
includes land and buildings owned by the
partnership but also those owned by a
partner (or partners) privately if used by
the business of the partnership.

3 Where a partner introduces a property into
a partnership after 19 May 2005 they could
become liable to SDLT if within three years
of the introduction the partner withdraws
capital from the partnership or has a loan
repaid by the partnership.

The legislation has three charging provisions,
one when partners introduce land and
buildings into a partnership, secondly
when the profit-sharing ratios change,
and thirdly when a partner takes property
from a partnership.

The basis for assessing the value liable to
SDLT is based broadly on the principle
of market value where there is no family
connection between the partners and on
actual consideration where there is a family
connection.  The actual formula is far more
complicated, such that even experts on the
subject are divided as to how the formula

should be applied and come up with
different liabilities based on the same facts!

Let us take a simple situation.  An existing
four-partner practice sharing profits equally
but only one partner owns the building,
which is worth £600,000.  When the partner
owning the property retires he will be
retaining the property he has always owned.
Under the legislation he is acquiring a 75%
interest in a property worth £600,000 i.e.
£450,000 @3% = £13,500 SDLT payable.
Remember, the liability is based on income
shares not capital shares!

This is a very simple overview of what is
a very complicated tax and is intended
merely to highlight potential issues that you
probably thought did not even exist.  If your
partnership, or any of the partners, owns the
surgery from which you practice you need
to consider the implications of SDLT
whenever you have a change in the
partnership where any one partner could
be deemed to be acquiring an interest in
the property worth more than £150,000.

For more information please contact:
Graham Sherling on 01923 232938 or email
graham.sherling@hhllp.co.uk

Spouse Salaries

Stamp Duty Land Tax
(SDLT)

The Government introduced SDLT on land
transactions within partnerships on 22 July
2004.  Unfortunately, the partnership model
that the legislation is based on is that of
a property investment partnership and not
a trading partnership, which can cause
some very unusual results.

Tax experts are continually advising the
Stamp Office of situations caught by
the legislation and the Stamp Office are
making pronouncements of when they
will and will not apply the legislation in
certain circumstances.  This is adding to the
confusion as the tax experts often disagree
with the treatment proposed by the Stamp
Office, none of which actually conforms to
the legislation itself!

Whilst relating to partnerships (including
limited liability partnerships) the legislation
looks through the partnership and assesses
partnership interests on the partners
individually.  Thankfully, this means that
where a commercial property is involved each
partner has an exemption of £150,000 on his
or her interest.

There are a number of further points to
consider when a spouse’s salary is being
contemplated, which can broadly be
summarised as follows: 

� Traditionally, GPs have paid spouses up
to the NIC or tax threshold, but this may
be deemed to be artificial.  Remember
that the salary must always be on a wholly
commercial basis.

� Always prepare a schedule of duties to
justify a claim.

� Payments must be physically handed
over (and auditable later) and made on
a regular basis i.e. monthly, quarterly
or weekly.

� Payments should be subjected to the usual
employers’ responsibilities regarding PAYE
and NIC where applicable. 

� If the spouse has earnings elsewhere it
would be preferable for the salary to be
included in the practice payroll.

� If the salary can be justified, then so
can related pension contributions, thus
further enhancing the benefits of this type
of arrangement.

Turning now to the last of the above
points let us assume that a fictitious GP could
justify a spouse’s salary of, say, £2,400.  If the
spouse has total earnings of less than £30,000

per annum, then the GP could take out
a stakeholder pension on behalf of the
spouse and make contributions of up to
£3,600 per annum.  These contributions
would attract tax relief at 40% and provided
that the pension performs reasonably well,
the benefits are obvious. 

However, if the spouse has total earnings of
more than £30,000 per annum, then the GP
can still take out a pension on behalf of the
spouse but the level of contribution is
dependent upon age and percentage of total
earnings as follows:

Age at Overall % of Limited
6 April 2005 Net Relevant Earnings

35 or under          17.5%
36 to 45                 20%
46 to 50                 25%
51 to 55                 30%
56 to 60                 35%
61 to 74                 40%

Thus overall, if a salary can be justified it is
certainly worth making, and it is even better
still to consider a pension provision in order
to provide additional income in retirement
for the couple.

For further information please contact:
Cathy Leach on 01442 269341 or email
cathy.leach@hhllp.co.uk

A GP’s spouse can be treated for all
practical purposes as an employee of the
GP so far as concerns practice duties or tasks
relating to outside appointments.  To achieve
employee status the relevant duties must
be actually performed. Thus, in genuine
situations there are tax saving opportunities,
so that the GP will obtain 40% tax relief on
the salary paid whilst the spouse might
receive the salary tax free if he or she has
no other income (up to the amount of the
personal allowance, which for 2005/06
is £4,895) or suffer tax at the basic rate
of 22% if he or she has other employment.

For a GP to obtain the 40% tax relief on
the salary paid the salary must be justified - in
other words, it must be earned on a
wholly commercial basis.  This means that
the genuine hours worked must be
multiplied by a commercial rate of pay
to achieve the salary paid.

Since the advent of the new contract
on 1 April 2004 many GPs opted out the
provision of out of hours work.  As such, the
duties of a spouse in controlling visits for GPs
on call diminished with the knock on effect of
reducing the justification of receiving a salary
for such duties.  In these circumstances, GPs
are advised to review the salary of a spouse
and re-assess downwards the commercial
salary paid and deemed to be justified.

Minefield for Medical Partnerships
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